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GLOBALISATION, CULTURAL HERITAGE AND
INTELLECTUAL PROPERTY LAWS IN LAW:
BALANCING PROTECTIONS AND INNOVATIONS.

AUTHORED BY: SANAVI DESHMUKH
Principal, Bhagubai Changu Thakur College of Law, New Panvel

Abstract:
Globalization has significantly impacted the preservation and commercialization of cultural
heritage, raising important questions about the role of Intellectual Property (IP) laws in
balancing protection with innovation. As traditional knowledge, art, and practices are
increasingly commoditised, IP laws must evolve to safeguard cultural expressions from
misappropriation while fostering creativity and cultural exchange. This paper explores the
intersection of globalization, cultural heritage, and IP laws, highlighting challenges in applying
IP protections to cultural expressions. It examines the need for a balanced approach that ensures

the preservation of cultural identity while encouraging innovation and global sharing.

Keywords: Globalization, Cultural Heritage, Intellectual Property, Protection, Innovation,
Cultural Identity, Misappropriation, Traditional Knowledge, Legal Framework.

"Protecting intellectual property laws in cultural heritage is not just about safeguarding the
past, but empowering future generations to honour and innovate upon the rich traditions that

definenation’s identity."

Indian cultural heritage is a rich and diverse tapestry that spans thousands of years, shaped by
its geography, religion, philosophy, and artistic traditions. This heritage reflects a variety of
history, from the ancient Indus Valley Civilization to the present day, embodying both

continuity and change.
The roots of India's cultural heritage can be traced back to the Indus Valley Civilization (c.

3300-1300 BCE), one of the world's earliest urban centres. This civilization, centered in

modern-day Pakistan and northwest India, is known for its advanced urban planning, drainage
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systems, and impressive craftsmanship. It was followed by the Vedic period (c. 1500-500
BCE), during which the foundational texts of Hinduism, the VVedas, were composed. The period
also saw the development of significant cultural and religious ideas, such as the concept of

Dharma (righteous duty) and the importance of spiritual practices.

By the 6th century BC, India saw the rise of major religions, such as Buddhism and Jainism,
which introduced new philosophical ideas on the nature of suffering, karma, and liberation.
These ideas were disseminated across Asia, marking a significant cultural influence on
neighbouring countries. The Maurya and Gupta empires (c. 321 BCE-550 CE) witnessed the
flourishing of Indian art, architecture, and literature, particularly under the patronage of
Emperor Ashoka, who promoted Buddhism, and during the Gupta period, often referred to as
the "Golden Age of India,” which saw remarkable advances in science, mathematics,

astronomy, and literature.

During the medieval period, Hinduism greatly influenced India's cultural heritage through
architectural marvels like the temples of Khajuraho and Somnath, showcasing intricate
sculptures. The Bhakti movement promoted devotional literature such as Kabir’s poetry.
Innovations in music and dance, like classical forms, also flourished, enriching India’s spiritual
and artistic legacy. The colonial era (c. 18th—20th century) marked another significant phase,
as British colonialism led to the integration of Indian cultural practices with Western ideas.
This period also saw the rise of the Indian independence movement, which not only fought
against British rule but also celebrated Indian cultural identity, from the revival of ancient art
forms to the promotion of traditional handicrafts.

Post-independence, India has worked to preserve and promote its cultural heritage through
institutions, festivals, and continued celebration of its diversity. The country's cultural legacy
is encapsulated in its language, music, dance, cuisine, and festivals, making it one of the most

vibrant and enduring cultures in the world.

Need for the protection of Cultural Heritage and Intellectual Property Laws:
The role and importance of Intellectual Property (IP) laws in protecting cultural heritage have
become increasingly significant in a world where globalization, commercialization, and digital
media are rapidly reshaping the way cultural expressions are created, shared, and consumed.
In India, where cultural heritage is not only a source of national pride but also a key element
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of the country's identity, IP laws play a crucial role in safeguarding this legacy. These laws
help protect traditional knowledge, art, music, dance, handicrafts, and indigenous practices,
ensuring that they are preserved for future generations and that their creators benefit from their

work.

1. Protection of Traditional Knowledge and Cultural Expressions:
Traditional knowledge refers to the knowledge, innovations, and practices that are
passed down through generations, often by indigenous communities. This knowledge
is deeply tied to the cultural heritage of a community and includes practices related to
agriculture, medicine, art, and folklore. IP laws, particularly through geographical
indications and traditional cultural expressions are essential tools for protecting such
knowledge. Geographical indications, for example, safeguard the unique products
associated with specific regions (such as Darjeeling tea, Kancheepuram silk, or
Pashmina shawls), ensuring that these products cannot be falsely marketed or exploited
by outside forces.
Traditional cultural expressions, which cover expressions of folklore, music, dance, and
art, are also protected under IP laws, ensuring that they are not misappropriated or
commercialized without consent. By recognizing the cultural value of these
expressions, IP laws can help prevent cultural exploitation and misuse, such as the
unauthorized commercialization of indigenous art or music by outsiders.

2. Preventing Cultural Exploitation and Misappropriation:
In an era where cultural heritage is often commodified for global markets, the risk of
exploitation and misappropriation becomes a significant concern. Without robust IP
protections, cultural heritage can be distorted, commercialized, or appropriated by
individuals or corporations without due credit or financial benefit to the original
creators. A well-structured IP system can ensure that the creators or custodians of
cultural heritage maintain control over the use of their cultural expressions and receive
fair compensation for their contributions.
For instance, the widespread use of indigenous motifs and traditional designs in the
fashion industry can result in cultural appropriation, where the cultural significance is
stripped away, and profits are made by others without the acknowledgment or
compensation of the community that originally created them. IP laws, especially in the
form of copyrights, trademarks, and Gls, can help prevent such exploitation by ensuring

that cultural expressions are protected and their use is regulated.

Page | 8


http://www.ijlra.com/

AMA

www.ijlra.com - =
Volume Il Issue?| Feb 2025 WLRA ISSN: 2582-6433

3. Preservation and Promotion of Cultural Heritage:
In addition to protecting cultural heritage, IP laws also play an important role in
promoting and preserving traditional art forms. By giving creators exclusive rights to
their works, IP encourages the continuation of cultural practices and the innovation of
new forms of expression. In the context of India, where numerous traditional art forms
such as classical dance, music, and crafts face the challenge of modernization and
global competition, IP protection provides an incentive for artists and artisans to
continue their craft while preserving its authenticity.
Furthermore, IP laws can help preserve intangible cultural heritage. Intangible cultural
heritage refers to practices, representations, expressions, knowledge, and skills that
communities recognize as part of their cultural heritage, such as traditional
performances, rituals, and oral traditions. By granting legal protection to these
intangible elements, IP laws encourage communities to keep these traditions alive and
prevent their disappearance in the face of modern influences.

4. Economic and Social Impact:
The protection of cultural heritage through IP laws also has significant economic
implications. India’s cultural heritage is a major contributor to the country’s tourism
industry, with tourists often visiting to experience the country's rich traditions and art
forms. When cultural heritage is protected, it can create new opportunities for economic
development, especially in rural areas where traditional crafts and knowledge are
prevalent. The IP system ensures that local communities can benefit economically from
their cultural heritage, fostering sustainable growth while maintaining the integrity of
their traditions.
IP laws play a pivotal role in the protection and promotion of India's cultural heritage.
They provide legal recognition and protection for traditional knowledge and cultural
expressions, prevent their exploitation and misappropriation, and foster the preservation
and continuation of cultural traditions. By safeguarding the intellectual property of
communities, these laws not only ensure the dignity of indigenous creators but also
contribute to the broader socio-economic development of the nation. As India continues
to navigate the challenges of modernity and globalization, strengthening IP laws and
their enforcement will be crucial for maintaining the country’s rich cultural heritage for

generations to come.
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Challenges in applying IP Laws to Cultural Heritage:

In India, applying Intellectual Property (IP) laws to cultural expressions presents unique
challenges due to the country's rich and diverse cultural heritage, complex legal landscape, and
the intersection of traditional practices with modern commercialization. While IP laws are
essential for protecting India's cultural heritage, their application to cultural expressions such
as folk art, music, dance, traditional crafts, and indigenous knowledge raises several issues.
These challenges include defining ownership, preventing misappropriation, balancing
collective versus individual rights, and enforcing protections across diverse communities.

Below are some key challenges in applying IP laws to cultural expressions in India.

Difficulty in Defining Cultural Expressions:

One of the primary challenges in India is the difficulty in defining and categorizing cultural
expressions under existing IP laws. Indian culture is diverse, with thousands of distinct art
forms, languages, rituals, and practices, many of which are oral or intangible. IP laws, such as
copyright, are primarily designed to protect tangible, fixed works, which leaves a gap when it

comes to intangible cultural expressions like traditional music, oral literature, and dance forms.

For example, classical music, folk songs, and indigenous performance arts are passed down
orally and performed live, making it difficult to “fix” them in a tangible medium required for
copyright protection. This raises a fundamental issue about how to ensure that these traditions
are protected, especially when they are not recorded or documented in a way that fits the

traditional legal framework.

Collective Ownership and Lack of Individual Rights:

In India, many cultural expressions are created and maintained by communities rather than
individual creators. For instance, folk songs, traditional dances, and crafts are the result of
collective cultural practices developed over generations. IP laws, however, are rooted in the
concept of individual ownership, where the creator or inventor holds the rights to their work.
This conflict between individual and collective ownership complicates the application of IP
laws. A community may not have the means to assert ownership or legal rights to its cultural
expressions, and there may not be a clear or formal recognition of who holds the rights. For
example, it is difficult to determine who should own the rights to a traditional dance form or

folk music that has evolved through collective participation over centuries.
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Cultural Appropriation and Misuse:

Cultural appropriation is another significant challenge in the context of India’s cultural
heritage. Elements of Indian culture, such as traditional motifs, textiles, music, and dances, are
often taken and commercialized by individuals or corporations without proper
acknowledgment or compensation to the original communities. While IP laws can help prevent
such misappropriation, they are often ineffective in stopping it, especially when cultural

elements are used globally in ways that lack a connection to their cultural context.

For example, traditional art forms like Madhubani painting or motifs from tribal communities
are sometimes used by designers or multinational brands without regard for the cultural
significance of these elements. Despite the existence of legal mechanisms like Geographical
Indications (Gls), which protect regional products like Darjeeling tea or Kanchipuram silk,
these protections are often limited in scope and can be challenging to enforce on a global scale.

Lack of Awareness and Resources for Communities:

Many traditional artists, craftspeople, and indigenous communities in India lack the awareness
and resources to understand or navigate the complex IP system. The legal system is often too
complicated and expensive for local artists or rural artisans to engage with, leaving them
vulnerable to exploitation. Even when these communities are aware of their rights, they may
not have the financial or legal support to assert those rights effectively.

For example, a tribal artisan creating handmade textiles may not have the means to enforce
their rights if a multinational company copies their design and markets it globally. This lack of

access to justice and legal recourse further exacerbates the exploitation of cultural expressions.

Challenges in Enforcement and Jurisdiction:

Enforcing IP rights in cultural expressions is particularly challenging in India due to the
decentralized and diverse nature of its cultural heritage. With numerous languages, regional
practices, and varying levels of legal literacy, it becomes difficult to monitor and protect

cultural expressions across the country, especially in rural or remote areas.
Additionally, the global nature of digital platforms makes enforcement even more difficult.

Cultural expressions may be copied and distributed worldwide, often bypassing national

jurisdictional boundaries. While India has laws in place, such as the Copyright Act and the
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Geographical Indications Act, enforcing these laws across digital spaces and international
borders is a significant challenge.

Balancing Preservation and Access:

Another issue in applying IP laws to cultural expressions in India is balancing the protection
of cultural heritage with the need for accessibility and sharing. Cultural expressions are
dynamic, and the sharing of these practices—such as teaching folk dance, displaying traditional
art, or passing on knowledge—has always been integral to preserving them. However, IP
protections, such as copyrights or patents, can sometimes create barriers to this free exchange,

especially if they are applied too restrictively.

For instance, a community that has traditionally passed down craft skills may be reluctant to
register their designs for fear that it will limit their ability to share knowledge with others or
prevent the evolution of their craft. Therefore, while protection is necessary, it must also ensure

that cultural expressions can continue to evolve and be shared across generations and cultures.

Conclusion:

In India, applying IP laws to cultural expressions is fraught with challenges due to the diversity,
collective ownership, and intangible nature of many cultural forms. While IP laws provide an
essential framework for protecting cultural heritage, issues like defining ownership, preventing
misappropriation, enforcing rights, and balancing preservation with accessibility require more
nuanced and community-sensitive approaches. To address these challenges, there is a need for
legal reforms that recognize the collective nature of cultural heritage, improve access to justice
for marginalized communities, and enhance enforcement mechanisms, both within India and
globally. Only then can India’s rich cultural expressions be effectively protected and preserved

for future generations.
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